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STERLING TIMELINE
– April 25: TMZ releases audiotape of Donald making racist comments
– April 29: NBA Commissioner Adam Silver announces Donald banned
from NBA, fined $2.5 M, and that league would move to force sale
– May 15: Donald retains lawyer, Maxwell Blecher, to sue NBA
– May 22: Donald’s attorney sends letter to NBA Commissioner stating
that Donald has authorized Shelly to sell team, Donald initials
– Mid to Late May: Shelly has two neurologists examine Donald, and on
May 29 find him to lack capacity
– May 29: Donald ceases to serve as Co‐Trustee and Shelly announces
sale of Clippers to Steve Ballmer for $2 Billion
– May 30: Donald files suit in federal court (anti‐trust) against NBA
– June 8: Donald revokes trust

STERLING TIMELINE CONTINUED

– June 10: Shelly Files Ex Parte Petition For Instructions And
To Confirm Trustee Action
– June 12: Ballmer Joins Shelly’s Petition
– June 30: Pre‐Trial Conference
– July 3: Donald’s Attempt to Remove to Federal Court
– July 7: Federal Court Denies Removal Attempt
– July 8: Probate Court Trial Begins
– July 28: Probate Court Order Issued
– August 13: Appellate Court Denies Donald’s Writ Petition

BENSON TIMELINE
– January 20, 2015: Benson Announces Wife Will Succeed To Control Of Saints
And Pelicans
– January 21 , 2015 : New Orleans Interdiction (Conservatorship) Proceeding
Commenced
– January 22 , 2015 : Texas Petition To Remove Trustee And For Injunctive Relief
Filed
– February 9 , 2015 : Texas Court Appointed Receivers for Trust (Decline to Rule
on Capacity)
– February 10 , 2015 : New Orleans Court Orders Benson Examined By Three
Doctors

BENSON TIMELINE CONTINUED
– March 11 , 2015 : Benson Files in Federal Court to Force
Trustee to Allow Substitution of Promissory Notes ($556
Million) for Interests in Saints and Pelicans
– March 13, 2015: Examinations Are To Be Completed
– June 18, 2015: Court Issues its ruling: Despite mild
cognitive impairment Benson is legally competent to
handle his affairs

CAPACITY UNDER PROBATE CODE
PROBATE CODE SECTION 810(a) PRESUMPTION OF CAPACITY

For purposes of this part, there shall exist a rebuttable presumption
affecting the burden of proof that all persons have the capacity to make
decisions and to be responsible for their acts or decisions.

PROBATE CODE SECTION 812
Except where otherwise provided by law, including, but not limited to,
Section 813 and the statutory and decisional law of testamentary
capacity, a person lacks the capacity to make a decision unless the person
has the ability to communicate verbally, or by any other means, the
decision, and to understand and appreciate, to the extent relevant, all of
the following:
(a) The rights, duties, and responsibilities created by, or affected by the
decision.
(b) The probable consequences for the decisionmaker and, where
appropriate, the persons affected by the decision.
(c) The significant risks, benefits, and reasonable alternatives involved in
the decision.

PROBATE CODE SECTION 1801(b) CONSERVATOR OF THE ESTATE
A conservator of the estate may be appointed for a person who is
substantially unable to manage his or her own financial resources or
resist fraud or undue influence

MENTAL DISORDERS THAT
MAY INFLUENCE CAPACITY
• Dementia / Neurocognitive
Disorders
• Personality Disorders

IMPORTANCE OF UNDERSTANDING
LEGAL MENTAL CAPACITY
Basis for Judicial Determinations
Execute a will
Execute a trust
Execute a contract
Make a conveyance
Marry
Ability to manage personal and
financial affairs
• Ability to nominate a conservator,
power of attorney
•
•
•
•
•
•

COGNITIVE CHANGES WITH
AGE
• “Normal” Forgetfulness
• Age Associated Memory Impairment
• Mild Cognitive Impairment / Mild
Neurocognitive Disorder
• Dementia

IMPORTANCE OF UNDERSTANDING
LEGAL MENTAL CAPACITY
• Your decision as a professional is
based upon what and how your client
communicates, and often their
reasoning and understanding.
• Basis for deciding whether to carry
out the requested act
• Basis for consultation or referral for
capacity evaluation
• Malpractice issues

NORMAL FORGETFULNESS
Transient- tending to forget facts or
events over time
Absent minded- not paying attention
Blocking- tip of the tongue experience
Misattribution- right memory-wrong
source
Suggestibility- power of suggestion
Bias- perception filtered by biases

MILD NEUROCOGNITIVE
DISORDER
(MILD COGNITIVE IMPAIRMENT)
• Modest cognitive decline from a
previous level of performance in one or
more cognitive domains (complex
attention, executive function, learning
and memory, language, perceptual –
motor, or social cognition) based on
information of a cognitive decline and a
mild impairment in cognitive
performance
• The cognitive deficits do not interfere
with independence in everyday
activities, but greater effort and
compensatory strategies required

DEMENTIA-DEFINITION
DSM-IV-TR

The development of multiple cognitive
deficits manifested by:
1. Memory impairment and one or more
of the following:
2. Language disturbance
3. Impaired ability to carry out multistep tasks despite intact motor
function
4. Failure to recognize objects despite
intact sensory function
5. Disturbance in executive functioning
(judgment, planning and organizing)

MAJOR NEUROCOGNITIVE
DISORDER
DSM-5
• Significant cognitive decline from a
previous level of performance in one
or more cognitive domains (complex
attention, executive function,
learning and memory, language,
perceptual – motor, or social
cognition) based on information of a
cognitive decline and a substantial
impairment in cognitive performance
• The cognitive deficits interfere with
independence in everyday activities.

TYPES OF DEMENTIA
IRREVERSIBLE (currently)

•
•
•
•
•
•

Alzheimer’s disease
Vascular dementia
Mixed dementia
Dementia with Lewy bodies
Parkinson’s dementia
Frontotemporal dementia

SIGNS OF DEMENTIA
• Poor judgment and
decision making
• Inability to manage
a budget
• Losing track of the
date or the season
• Difficulty having a
conversation
• Misplacing things
and being unable to
retrace steps to find

them

AGE RELATED CHANGES
• Making a bad decision
once in a while
• Missing a monthly
payment
• Forgetting which day it is
- remembering later
• Sometimes forgetting
which word to use
• Losing things from time
to time
Alzheimer’s Association

RECOGNIZING PERSONALITY
DISORDERS
•
•
•
•
•
•
•
•

Usually a life long pattern of behavior
Always critical, Nothing is good enough
Arrogant/self-centered/entitled
“It’s all about me. I’m the victim. I’m
right. They’re wrong.”
“Help me”, but rejects most advice
Never takes the blame, always finds
fault
No regard for how others feel
You feel manipulated

TRUSTEE REMOVAL UNDER
PROBATE CODE
PROBATE CODE SECTION 15642
(a)

A trustee may be removed in accordance with the trust instrument, by the
court on its own motion, or on petition of a settlor, cotrustee, or beneficiary
under Section 17200.
(b) The grounds for removal of a trustee by the court include the following:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

(8)

(9)

Where the trustee has committed a breach of the trust.
Where the trustee is insolvent or otherwise unfit to administer the trust.
Where hostility or lack of cooperation among cotrustees impairs the
administration of the trust.
Where the trustee fails or declines to act.
Where the trustee's compensation is excessive under the circumstances.
Where the sole trustee is a Disqualified Person (Sec. 21350)
If, as determined under Part 17 (commencing with Section 810) of Division
2, the trustee is substantially unable to manage the trust's financial
resources or is otherwise substantially unable to execute properly the
duties of the office. When the trustee holds the power to revoke the trust,
substantial inability to manage the trust' s financial resources or otherwise
execute properly the duties of the office may not be proved solely by
isolated incidents of negligence or improvidence.
If the trustee is substantially unable to resist fraud or undue influence.
When the trustee holds the power to revoke the trust, substantial inability
to resist fraud or undue influence may not be proved solely by isolated
incidents of negligence or improvidence.
For other good cause.

INCAPACITY UNDER TRUST

STERLING CAPACITY
•

•

•

Trust Provisions on Capacity to Serve as Trustee vs. Statutory Removal
– What standards do doctors follow?
– How does standard affect outcome?
The Exams
– Ethics
– How advise to person of examination and purpose of examination
– Conflicts with Shelley
Competency for what purpose?

THE NON-MEDICAL PROFESSIONAL
INTERVIEW
• Client’s understanding of the meeting
• If existing client - Is there a change from
usual presentation?
• Assess appearance and level of alertness
• Observe behavior (bizarre, distracted,
defers to others, wants others present,
paranoid, withdrawn)
• Observe language/communication
(vague/hesitant, disorganized, problems
finding words, slurred)

THE NON-MEDICAL PROFESSIONAL
INTERVIEW
• Conduct an ordinary interview with
emphasis on observing and listening
• Let the client talk a short time to get a
sense of his/her organization,
orientation, memory
• Ask open ended questions , rather than
leading questions
• Note who initiated/is “driving” the
meeting
• Interview the client alone (any
resistance?)

THE NON-MEDICAL PROFESSIONAL
INTERVIEW
• Level of functioning (independent, dependent
on others to direct care/manage finances
• Memory - unable to recall basic facts- short
term vs. long term, repeats, makes excuses
for errors
• If concerned, inquire about medical
problems
• Explore client’s reason for decision
• If you have a form that was completed prior
to the meeting, ask who completed it.
Review the form and ask the same questions.
• No formal cognitive testing unless trained

RECOGNIZING COGNITIVE
IMPAIRMENT
• Asks repeated questions
• Frequent pauses in speech/word
finding difficulties
• Incongruent or inconsistent
statements
• Defers to others or “I’ll get back to
you”
• Wants another person in the room
• Poor grooming

SIGNS OF AGING
• “Getting a little action” means not having
to take fiber today.
• An “all-nighter” means not getting up to
pee.
• “Getting lucky” means you find your car in
the parking lot.
• Your sweetie says, “Let’s go upstairs and
make love,” and you answer, “Pick one; I
can’t do both!”
• A good looking person catches your fancy
and your pacemaker opens the garage
door.

LINKING MENTAL DISORDER
WITH CAPACITY
• There is no mental disorder, in and of
itself, that equates to lack of capacity.
• Lack of capacity should be based on
the magnitude of mental function
deficits.
• Must have a mental deficit that is
linked to the capacity issue
• May have a physical deficit that causes
significant dependency

LINKING DEFICIT(S) WITH
CAPACITY
• Is there a correlation between the
deficit and the decision/act?
• If so, does the deficit significantly
impair the person’s understanding and
appreciation of the consequences?
• Understand- ability to comprehend what
is said/ written
• Appreciate- ability to have insight into
how one will be affected by the
decision/act
• Communicate- ability to express

ASSESSING MENTAL DEFICITS
Mental Capacity Decision Checklist:

• Assess each area of mental functioning that
is related to the decision and rate as: no
problems, mild, moderate, or severe
• How well does the client articulate reason for
the decision and understand and appreciate
the consequences?
• Consider “the seriousness factors”- Is the
decision irrevocable? Is the decision a
drastic change from previous decisions? Who
will be hurt emotionally? Is there a high
likelihood of litigation, and by whom?

ASSESSING MENTAL DEFICITS
• No problems - good to go
• Mild problems - good to go with good
documentation, especially if low
capacity decision.
-If deficits are thought to be transient,
get expert evaluation or wait to
reassess
-Peer consultation
-Expert professional evaluation for
complex decisions, high probability of
litigation

ASSESSING MENTAL DEFICITS
• Moderate problems - good to go with
great documentation, low level
decision, minimal chance of
litigation, peer consultation
-Medical evaluation for temporary
problems or wait
-Expert professional evaluation
• Severe problems - Don’t do it (or find
a good lawyer) or obtain an expert
professional evaluation

FORMULATING AN OPINION
Does the person have the ability to
understand, appreciate, and
communicate the consequences
of his or her own actions?

ASSESSING MENTAL DEFICITS
WHEN TO REFER

Your gut tells you “Something is not
right” or “I don’t feel comfortable with
this.”

PROBATE CODE SECTION 17200
PROBATE CODE SECTION 17200
(a) Except as provided in Section 15800, a trustee or
beneficiary of a trust may petition the court under this
chapter concerning the internal affairs of the trust or to
determine the existence of the trust.
(b) Proceedings concerning the internal affairs of a trust
include, but are not limited to, proceedings for any of the
following purposes: 23 specific purposes
(1) Determining questions of construction of a trust instrument.
(2) Determining the existence or nonexistence of any immunity,
power, privilege, duty, or right.
(3) Determining the validity of a trust provision.
(4) Settling the accounts and passing upon the acts of the trustee,
including the exercise of discretionary powers.
(5) Instructing the trustee.
(6) Granting powers to the trustee.
(7) Appointing or removing a trustee.
(8) Accepting the resignation of a trustee.

PROBATE CODE SECTION 1310
PROBATE CODE SECTION 1310
(a) Except as provided in subdivisions (b), (c), (d), and (e), an
appeal pursuant to Chapter 1 (commencing with Section
1300) stays the operation and effect of the judgment or
order.
(b) Notwithstanding that an appeal is taken from the judgment
or order, for the purpose of preventing injury or loss to a
person or property, the trial court may direct the exercise
of the powers of the fiduciary, or may appoint a temporary
guardian or conservator of the person or estate, or both, or
a special administrator or temporary trustee, to exercise
the powers, from time to time, as if no appeal were
pending. All acts of the fiduciary pursuant to the directions
of the court made under this subdivision are valid,
irrespective of the result of the appeal. An appeal of the
directions made by the court under this subdivision shall
not stay these directions.

1310(b) LOSS OR INJURY
EXCEPTIONth

– Kane v. Superior Court, 37 Cal. App. 4 1577 (1995)
• Narrowly construed and limited to “extraordinary circumstances”
• Ordered estate administrator to deliver vials of sperm

– Conservatorship of McElroy, 104 Cal. App. 4th 536 (2002)
• Ordered conservator to engage in tax planning through substituted
judgment to avoid unnecessary tax liabilities for frail conservatee

– Sterling v. Sterling, 242 Cal. App. 4th 185 (2015)
• Ordered sale of Clippers
• Appellate court affirmed and ruled sale could not be “undone.”

– East Bay Regional Park Dist. V. Griffen, A141625(August 18,
2016)
• Ordered trustee of trust to accept loan from and convey property
to Regional Park District as trust was insolvent and irreparable
harm if loan was not made.
• Appellate court affirmed and ruled that the loan and conveyance
of the property could not be undone, citing Sterling

STERLING:
WHAT HAPPENED IN COURT

June 30: Pre‐Trial Conference

– Shelly’s request for TRO to prevent Donald from
“intimidating witnesses” denied
– Ballmer given standing to appear in court and with counsel
– Scope of trial limited to removal of Donald under Trust
provisions and sale of team/PC 1310(b), NOT capacity

STERLING:
WHAT HAPPENED IN COURT
Shelly wins, on all counts
– Acted properly in removing Donald
• More credible testimony
• Doctors credible
• No evidence of “master plan” – Plan was Paragraph 10.24 of the Trust

– Sale of team proper
• got an “amazing” price/deal

– Ordered to Sell Team under Probate Code Section 1310(b)
• Ruling “appeal proof” BUT still subject to writ

– Writ of supersedeas denied immediately by appellate court
– Donald left to seek monetary damages

WHAT TO TAKE AWAY
•

Trust Drafting
– Language relating to capacity
– Procedure for removal of trustee

•

Capacity Examinations
– Form and substance in written capacity decisions
– Contemporaneous HIPAA/CMIA waivers if not in trust document

•

Litigating in Probate Court
– Importance of experienced probate court litigators
– Duration of proceedings
• Sterling, under 2 months from filing to appellate court order denying writ
• Ordinary proceeding , 90 days to get an initial hearing date

